IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROBERT RIOSand SABINO ALARCON,

Plaintiffs,
CIVIL ACTION
V.
No. 02-2493-KHV
EDUARDO AGUIRRE, JR., in hisofficial capacity
asDirector for the Bureau of Citizenship and
Immigration Services, Washington, D.C.,

Defendant.
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MEMORANDUM AND ORDER

Fantiffs ask the Court to compel the Immigrationand Naturdization Service (INS) to rule onther

moations to reconsider their gpplications for temporary resdent status. See Petition For Writ Of Mandamus

(Doc. #1) filed September 26, 2002; First Amended Petition For Writ Of Mandamus (Doc. #14) filed

March 18, 2003. This matter is before the Court on Defendant’s Motion To Dismiss Plantiffs First

Amended Petition For Writ Of Mandamus (Doc. #20) filed May 2, 2003. For reasons stated below, the

Court sustains defendant’ s motion to dismiss for lack of subject matter jurisdiction.

Legal Standards

The Court may exercise jurisdiction only when specifically authorized to do so, Castaneda v.
[.N.S,, 23 F.3d 1576, 1580 (10th Cir. 1994), and must “dismissthe cause at any stage of the proceeding

inwhich it becomes gpparent that jurisdiction islacking.” Scheidemanv. Shawnee County Bd. of County

Comm'rs, 895 F. Supp. 279, 281 (D. Kan. 1995) (quoting Basso v. Utah Power & Light Co., 495 F.2d

906, 909 (10th Cir. 1974)); seedso Fed. R. Civ. P. 12(h)(3). Becausefederd courtsare courtsof limited




jurisdiction, the law imposes a presumption againg their jurisdiction. Marcusv. Kan. Dep't of Revenue,

170 F.3d 1305, 1309 (10th Cir. 1999) (quoting Penteco Corp. v. UnionGas Sys.. Inc., 929 F.2d 1519,

1521 (10th Cir. 1991)); Basso, 495 F.2d at 909. If federd jurisdiction is challenged, plaintiffs bear the

burden of showing why the case should not be dismissed, see Jensen v. Johnson County Y outh Basebdll

League, 838 F. Supp. 1437, 1439-40 (D. Kan. 1993), and must demonstrate by a preponderance of the

evidence that retention of the caseis gppropriate. United Statesv. Spectrum Emergency Care, Inc., 190

F.3d 1156, 1160 (10th Cir. 1999). “Mere conclusory alegations of jurisdiction are not enough.” 1d.
Federa courtshave origind jurisdiction over civil actions*arisng under the Congtitution, laws, or

treaties of the United States.” 28 U.S.C. §1331. A plaintiff createsfedera question jurisdiction by means

of a well-pleaded complaint which establishes either that federd law creates the cause of action or that

plantiff’ s right to relief depends on resolution of a substantial question of federa law. Sac & Fox Nation

of Okla. v. Cuomo, 193 F.3d 1162, 1165-66 (10th Cir. 1999) (cting Franchise Tax Bd. of Cdl. v. Condir.

Laborers Vacation Trust for S. Cd., 463 U.S. 1, 27-28 (1983)). Federal courts also have original

jurisdiction over avil actions “between . . . citizens of different States” when the amount in controversy
exceeds the sum or value of $75,000. 28 U.S.C. § 1332.

The standards that gpply to amotion to dismissfor lack of subject matter jurisdiction under Fed.
R. Civ. P. 12(b)(1) arewd | settled. Suchmotions generdly take the formof facia attacks onthe complaint

or factua attacks onthe accuracy of itsdlegations. Holt v. United States, 46 F.3d 1000, 1002-03 (10th

Cir. 1995) (citing Ohio Nat'l Life Ins. Co. v. United States, 922 F.2d 320, 325 (6th Cir. 1990)).

Defendant’ s motion relies only on the complaint and is therefore afacid attack. A facid attack on subject

meatter jurisdiction questions the sufficiency of the complaint. See Halt, 46 F.3d at 1003 (citing Ohio Nat'|
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Life, 922 F.2d a 325). Initsreview, the Court must therefore accept the alegationsin the complaint as
true. See Halt, 46 F.3d at 1003.

Factual Background

Plantiffs complaint aleges the following facts

The Specid Agriculturd Workers(SAW) programprovidestemporary, and insome circumstances,
permanent resident status to seasonal agriculturd workers. See 8 U.S.C. 8 1160(1)-(2). In 1987, plaintiff
Sabino Alarcon gpplied to the Legdization Office of the INS in Kansas City for SAW datus. Pantiff
Roberto Rios gpplied for SAW satusin 1988. Alarcon and Rios maintained that they had worked the
required number of daysto qudify for temporary resdent Satus as seasona agricultura workers, but they
did not submit any employment recordsinsupport of their gpplications. Each plaintiff, however, did submit
an afidavit of his supervisor, Gilbert Rocha. Rocha attested to the fact that each plaintiff worked the
required number of daysto quaify for SAW datus. At the time plaintiffs submitted Rocha s affidavits, he
was being crimindly investigated for fraud in connection with other SAW applications.

In 1991, the INS denied plaintiffs gpplications because it determined that Rocha was not credible
and that it should disregard hisaffidavits. 1n 1991, plaintiffs appeded to the INS Legdization Apped s Unit
(LAU) and submitted 137 additiond affidavitsin support of their digibility. In September of 1996, the
LAU denied plantiffs appeds. Bdieving that the LAU had not sufficiently reviewed the additiona
afidavits plaintiffs filed motions for recongderation. Recalving no response by March 18, 2003, plaintiffs

filed this action requesting the Court to compel the INSto rule on their motions to recongder.

! Neither party explains the content of these affidavits, but the Court assumesthat they were
sgned by employees or other individuas who could attest to plaintiffs digibility for SAW gatus.
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Analysis

Fantiffs dlege that by not ruling on their motionsto reconsider and by denying thar appedls for
SAW gatus, the INS denied them thelr rights to procedura due process. Plaintiffs ask the Court to issue
a writ of mandamus to compel the INSto rule on their motionsto reconsder. Defendant asks the Court
to dismiss plaintiffs complaint for lack of subject matter jurisdiction.? Specificaly, defendant argues that
Congress has unambiguoudy prevented courts fromexercising subject matter jurisdictionin caseswhenthe
INS denies SAW gpplications. Defendant aso contendsthat the Mandamus Act, 28 U.S.C. § 1361, does
not grant federa jurisdiction in this case.

The Immigration Reform and Control Act of 1986 (IRCA), 8 U.S.C. § 1101 et seq, created the
SAW program, which provided temporary resident status to certain seasond agricultural workers who
worked in 1985 and/or 1986. After either 90 days of seasonal agriculturd field work between May 1,
1985 and May 1, 1986 or after two 90 day periods of seasond agriculturd field work during the years
ending May 1, 1984 and May 1, 1985, workers could goply for temporary residency status. The INS,
whichdetermined digibility under the SAW program, required gpplicantsto establish by apreponderance
of the evidence that they worked the requisite number of agriculturd fidld work days. Applicants could
submit such evidence ather through sworn tesimony and documentation (such as payroll records) or
affidavits of employers and/or fellow employees. See 8 U.S.C. § 1160(b)(3)(A)-(B). If the INS denied

a SAW gpplication, the applicant could apped the decisontothe LAU. See 8 C.F.R. § 210.2(f).

2 Defendant dso asksthe Court to digmissthe petitionbecause it is barred by the statute of
limitations. Because the issue of subject matter jurisdiction is dispostive, the Court need not address the
datute of limitetions.
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Inthe IRCA, Congressdirectedthe Attorney Generd to establishone leve of adminidrative review
for denid of a SAW gpplication. See 8 U.S.C. § 1160(e)(2)(A). Such review is to be based on the
adminigrative record and any evidencethat may not have beenavalable at the time of the origind decison.
See 8U.S.C. §1160(e)(2)(B). Mationsto reopen or reconsder an gpplication following an unsuccessful
apped “dhdl not be consdered.” 8 C.F.R. § 210.2(g). Nevertheless, sua sponte, the INS may reconsider
and reverse adecison on a SAW gpplication. 1d. Judicid review of adenied application occurs only in
connection with a deportation hearing. See 8 U.S.C. § 1160(e)(3)(a).

Fantiffs contend that this Court has jurisdiction to compel the INS to rule on their motions to
reconsder. Plantiffs argue that the Court has federa question jurisdiction under the Mandamus Act, 28
U.S.C. § 1361, and the Administrative Procedures Act, 5 U.S.C. 88§ 704, 706.

Fantiffs dlege that mandamus is the appropriate rdief for unreasonable delay by the INS in
deciding thelr motions to reconsider. “In evauating clams of unreasonable agency delay which seek . . .
mandamus . . . the Tenth Circuit gpplies the same principles and standards, both to determine jurisdiction
over the dam and to assess the merits of the dam.” Yu v. Brown, 36 F. Supp.2d 922, 928 (D.N.M.

1999) (ctingHernandez-Avaosv. INS, 50 F.3d 842, 844 (10th Cir. 1995)). “With regard to jurisdiction,

the Tenth Circuit, dong with most other courts, has hdd that courts may entertain chalenges to
unressonably del ayed agency actiononthe basis of 8§ 1331 jurisdictionand § 706(1) of the A[dminidirative]

Plrocedures] A[ct].” Yu, 36 F. Supp.2d at 928 (ating Carpet, Lindleum & Reslient TileLayersL ocal 419

v. Brown, 656 F.2d 564, 567 (10th Cir. 1981)). To establishfederd jurisdictionover amandamus action

dleging unreasonable agency delay by the INS, plaintiffs must establish that (1) the INS owes themaclear




duty; (2) the duty is mandatory rather than discretionary; and (3) theright to relief isclear. See Yu, 36 F.

Supp.2d at 930 (citing Hernandez-Avalos, 50 F.3d at 844.)

Defendant argues that plaintiffs cannot show that the INS has a mandatory duty to rule on their
motions to reconsder. The Court agrees. Other than requiring oneleve of adminidtrative review in SAW
gpplications, Congress was silent about when the determination of the INS isfind. Absent a sua sponte
decison to reopen plantiffs gpplications, however, the decison of the LAU isthe find word of the INS

on the subject. See Rehimv. McNary, 827 F. Supp. 224, 231 (S.D.N.Y. 1993), aff'd, 24 F.3d 440 (2d

Cir. 1994). Congress provided that INS “shall adjust the status’ of an dien if the aien meets all
requirements set forth. See 8 U.S.C. § 1160(a)(1). While the statute does not describe the procedures
to be followed, the Code of Federd Regulations sets forth such procedures. See8 C.F.R. §210. Those
procedures leave to the discretion of the INS the decision to reconsider a SAW appeal. 1d.® The
regulations require the INS to process gpplications for SAW datus and to hear appeds. They do not
requirethe INS to entertain motions to reconsider. Indeed they specify that motions to reconsider “shdl
not be considered.” 8 C.F.R. § 210.2(g).* Because the INS has discretion whether to reconsider an
goplication, the Court cannot order it to do so. Cf. Carpet, 656 F.2d at 567. Thus, eventhough 28 U.S.C.

8 1331 — coupled withthe Adminigrative Procedures Act, 5U.S.C. 88 704, 706 — provides subject matter

3 “The Chief of the Adminigrative Appedas Unit may sua sponte reopen any proceeding
conducted by that unit . . . and reconsider any decision rendered in such proceeding. . . . Motions to
reopen a proceeding or reconsider a decision shdl not be considered under this part.” 8 C.F.R. 8
210.3(9).

4 In practice, the INS agpparently views a motion to reconsder as an informa request to
perform a sua sponte review of an application. See Rehim, 827 F. Supp. at 227. The statute, the
regulations and INS practice do not require that the INS rule on such motions.
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jurisdiction for actions chalenging unreasonable agency delay whenthe rdief sought isawrit of mandamus,
the additionad mandamus requirements must be met. See Yu, 36 F. Supp.2d at 930. FRantiffshavefaled
to meet those requirements and therefore mandamus relief isnot appropriate. Accordingly, the Court does
not have jurisdiction in this case.

Paintiffs goparently maintain that the Court dso has jurisdiction under 28 U.S.C. § 1331 because
the INS violated their procedura due process rights by denying thar SAW gpplications without “ properly

consdering the merits.” Plantiffs Suggestionsin Oppositionto Defendant’ sMotionto Dismiss(Doc. #25)

at 5; See Firs Amended Petition for Writ of Mandamus (Doc. #14) at 6 (“The INS decided to rgject dl
SAW applications made by workers from Kansas City Produce without reviewing any of them on the
merits’). Asnoted above, the only rdlief which plantiffsrequest isin the form of mandamusto compe the
INS to rule on the motions to reconsder. Fantiffs must therefore meet the additiona requirementsof the
Mandamus Act. Evenif the Court allowed plaintiffs to proceed on the theory that the INSerred infaling
toinitidly consder the merits of thar daims, plantiffs have not sated a clam upon which rdief could be
granted.> Due process requirements in administrative hearings are not as stringent as in normd judicid

proceedings. See Mobil Exploration& Producing U.S. Inc. v. Kan. Corp. Comm’n, 258 Kan. 796, 821,

908 P.2d 1276, 1294-95 (1995). Procedura dueprocessinanadminigtrative action smply requiresnotice

and the opportunity to be heard. See Martdl v. City of Newton, Kan., 72 F. Supp.2d 1256, 1263 (D.

Kan. 1999).

° Additiondly, for reasons cited in defendant’s Memorandum to Support Defendant’s
Moation to Dismiss (Doc. #21) at 10-11, such aclam would likely be barred by the statute of limitations.
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Fantiffsrely on McNary v. Haitian Refugee Cir., Inc., 498 U.S. 479 (1991), asa basis for their

procedural due process chdlenge. In McNary, the United States Supreme Court hed that Congressdid
not precludejudicid review of the condtitutiondity of the procedures adopted by the INS inreviewing SAW
goplications. Seeid. at 483-84. FantiffsinMcNary dleged, among other things, that the INS conducted
arbitrary interviews, did not alow applicants to present witnesses, and did not provide competent
trandators. Seeid. at 487-88. Plaintiffscontend that their procedurd due process chdlenges arefactudly
comparable tothoseinMcNary. The Court disagrees. Here, plantiffs chalengethe INSfindingsthat ther
supervisor was not a credible witness. Such aclaim is more aptly described as arequest for substantive
review of plantiffs SAW gpplications. Unlikein McNary, plantiffs received an opportunity to present
evidence in support of ther applications. Plaintiffs do not point to any procedura defect in the INS
proceeding. The Court rgects any potentid challenge to the merits of the initid ruling by the INS, or the
denid of plaintiffs appeds.

ITISTHEREFORE ORDERED that defendant’ s Motionto DismissPantiffs Firss Amended

Petitionfor Writ of Mandamus (Doc. #20) filed May 2, 2003, be and hereby isSUSTAINED. The Court

dismisses this action for lack of subject matter jurisdiction.

Dated this 15th day of August, 2003 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Digtrict Judge




